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Calculation of wages-@

@ "Average wage' refers to the average amount of wages paid over a certain
period, and serves as the basis for calculating severance pay and business
suspension allowance.

s What is "average wage"?

- The term "average wages' means the amount calculated by dividing the total
amount of wages paid to a relevant employee during 3 calendar months
immediately before the day grounds for calculating his or her average wages
occurred by the total number of «calendar days during the three
months.(Main text of Subparagraph 6, Article 2(1),"Labor Standards Act,)

» Salaries and allowances to which the average wage is applied

- The average wage is the basis for calculating the following allowances or
salaries.
Retirement allowance (Article 8(1),"Act on the Guarantee of Employee’s
Retirement Benefits )

- Shutdown allowances (Article 46, "Labor Standards Act,)

- Annual paid leave (Article 60(5), "Labor Standards Act,)

- Accident compensation (Articles 79 to 85, Labor Standards Act,)

- Punitive wage cut (Article 95, Labor Standards Act,)

- Job search benefits (Article 45,"Employment Insurance Act,)

- Industrial accident compensation insurance benefits (Article 36 and 52, etc.,

Mndustrial Accident Compensation Insurance Act,)

@ The average wage is calculated by dividing the total wage for the 3 months
prior to the date of occurrence of the reason for calculation by the total
number of days in that period.

s« How to calculate average wage
- The average wage is calculated by dividing the total wage for the 3 months

prior to the date of occurrence of the reason for calculation by the total
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number of days in that period.(Main text of Subparagraph 6, Article 2(1),
M.abor Standards Act,)

Method of calculating average wage for bonuses with a calculation period of one year

Q: In the case of bonuses with a calculation period of one year, how should the
period be included in the calculation of the average wage?

A: In the case of bonuses, if payment conditions are specified in advance in
collective agreements or employment rules, or if the fact that they have been
paid continuously is recognized as customary, regardless of whether the bonus
was paid for the 3 months prior to the occurrence of the reason for
calculating the average wage, you can divide the full amount received during
the 12 months prior to the occurrence of the cause by 12 months and include

3 months' worth into the calculation range of the average wage.

= Periods and wages excluded from the calculation of the average wage
- Where a period for the calculation of average wagesincludes any of the
following periods, such period and wages paid during that period shall be
subtracted respectively from the period and the total amount of wage
serving as the basis for the calculation of average wages. (Article 2(1),
MEnforcement decree of the Labor Standards Act,)
- Within 3 months from the date on which a worker who is under probation
after entering into a labor contract commences probation
- When a business shuts down due to a cause attributable to the employer.
(Article 46, "Labor Standards Act,)
- Maternity leavebefore and after childbirth and miscarriage/stillbirth leave.
(Article 74,"Labor Standards Act})
An employer shall provide necessary medical treatment at his or her
expense or bear corresponding expenses for an employee who suffers from
an occupational injury or disease. (Article 78, Labor Standards Act,)
- The period of childcare leave. (Article 19, "Equal Employment Opportunity
and Work-family Balance Assistance Act,)
- The period of industrial actions. (Subparagraph 6, Article 2, "Trade Union
and Labor Relations Adjustment Act,)
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A period of absence or absence from work to fulfill military services,
reserve forces, or civil defense obligations. However, it is not excluded if
wages are paid during the period

- Period of work suspension with the approval of the employer due to injury,

illness, or other reasons other than work

s« Minimum limit of average wage
- When the amount calculated is lower than that of the ordinary wages of the
employee concerned, the amount of the ordinary wages shall be deemed his

or her average wages. (Article 2(2),"Labor Standards Act,)

& The average wage to be applied when calculating the compensation for
suspension of work and disability is adjusted according to changes in wages
of workers in the same type of occupation.

s Adjustment of average wage

- The average wage applicable to the calculation of compensation such as
compensation for suspension of work (Article 79, TLabor Standards Acty),
disability(Article 80, TLabor Standards Act,), survivors (Article 82, Labor
Standards Act,), funeral expenses(Article 83, MLabor Standards Actj), and
installment compensation (Article 84, "Labor Standards Acty). etc. shall,
when the average amount of monthly ordinary wage per employee
(hereinafter referred to as the "average amount”) paid to employees in the
same business category in the same business or workplace to which the
relevant employee belongs has changed by at least 5/100 from the average
amount paid in the month when an injury or a disease occurs, be such
amount increased or decreased at the a foresaid rate of change, but such
rate shall apply to the month immediately following the month of
occurrence of grounds for change and the months subsequent thereto.
(Main text of Article 5(1), "Enforcement decree of the Labor Standards Act,)

- Provided, that the second or latter adjustment of average wages shall be
calculated based on the average amount of the month in which a cause for
immediately preceding change occurred. (Proviso to Article 5(1),

MEnforcement decree of the Labor Standards Act,)
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s Where the business or workplace is permanently closed down
- Where the business or workplace to which the relevant employee belongs
is permanently closed down, the adjustment of average wage shall be based
on a business or workplace with the same business type and scale as at
the time when an occupational injury or disease was inflicted on the
employee. (Article 5(2),"Enforcement decree of the Labor Standards Act,)

s When there is no employee engaged in the same occupational category
- If there is no employee engaged in the same occupational category as the
relevant worker, the adjustment of the average wage as described above
shall be based on employees engaged in the occupation of similar
category. (Article 5(3), "Enforcement decree of the Labor Standards Act,)

s Calculation of the retirement benefits which shall be paid to an employee
who suffers from an occupational injury or disease

- The average wage applicable to the computation of the retirement benefits
which shall be paid to an employee who suffers from an occupational
injury or disease in accordance with Article 8, TAct on the Guarantee of
Employee’s Retirement Benefits;, shall be the average wage adjusted in

accordance. (Article 5(4),"Enforcement decree of the Labor Standards Act;)
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Tién luong-@

@ “Tién luong binh quan” la sb tién luong binh quan dugc tra trong mot
khoang thoi gian nhat dinh va 1a tiéu chuin dé tinh tro cip théi viéc hodc
tién luong nglmg viéc.

= “Tién luong binh quan” la gi?

- “Tién luong binh quan” la sb tién khi chia téng sb tién luong tra cho nguoi
lao déng trong 03 thang trudc ngdy xay ra ly do can phai tinh cho téng sb
ngay trong khoang thoi gian d6 (Noi dung chinh DPiém 6 Khoan 1 Diéu 2
Luat Tiéu chuan lao dong).

= Tién luong va trg clp v.v. ap dung tién luong binh quan

- Tién luong binh quan la tiéu chuan dé tinh luwong hodc cac khoan tro cip
sau.
- Tro clp théi viec (Khoan 1 Piéu 8 Luat Pam bao tro cip thoi viéc cua
nguoi lao dong).
- Luong ngimg viéc (Piéu 46 Luat Tiéu chuan lao déng)
- Tro cip nghi phép nam c6 luong (Khoan 5 DPiéu 60 Luat Tiéu chuan lao
dong)
- Tién boi thuong thién tai (tr Piéu 79 dén Piéu 85 Luat Tiéu chuin lao
dong)
- Han ché vé xur phat cit giam luong (Piéu 95 Luat Tiéu chuin lao dong)
- Tro cap tim viéc (Piéu 45 Luat Bao hiém viéc lam)
- Tién bao hiém boi thuong tai nan lao dong (Piéu 36, Piéu 52 Luat Bao
hiém boi thuong tai nan lao dong)

@ Tién luong binh quan duoc tinh bang cach chia téng sb tién luong cta 03
thang trudc ngay xay ra Iy do tinh cho tdng sb ngay lam viéc trong khoang
thoi gian do.

« Cach tinh tién luong binh quan

- Tién luong binh quan duoc tinh bang cach chia tong sb tién luong duoc
tra cho nguoi lao dong trong vong 03 thang trudc ngay xay ra ly do can
phai tinh cho téng sb ngay lam viéc trong khoang thoi gian d6 (Noi dung
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chinh Piém 6 Khoan 1 Piéu 2 Luat Tiéu chuan lao dong).

Cach gop lwong trung binh cla tién thwéng trong 01 nam

Q: Péi voi tién thuwdng dwoc tinh trong 01 ndm, phai tinh gdp thoi gian nhw thé nao
khi tinh tién lwong binh quan?

A: Dol véi tien thudng, néu cac diéu kién thanh todn duoc quy dinh trudc
trong cac théa udc tdp thé, ndi quy lao dong, v.v., hodac duoc céng nhan
rang da duoc trd lién tuc theo théng 1, bat ké tién thudng cd6 duoc trd
trong 03 thang truéc ngay xdy ra ly do dé tinh luong binh quan hay khéng,
tien thudng ducgc tinh bdng cach chia tdng s6 tien ducgc nhan trong 12
thang trudc ngay xay ra ly do can tinh cho 12 thang, sau d6 gop vao pham

vi tinh tién luong binh quan cda 03 thang.

<Ngudn: Tham khédo B6 Viéc lam va Lao dong, Tuyén tap Héi va Pap Luat Tiéu
chudn lao dong, Phong Chinh sach Tiéu chudn lao déng-2017, 15.02.2017>

« Khoang thoi gian va sb tién luong bi loai trir khoi cach tinh tién luong binh

quan

- Trong thoi gian tinh tién luong binh quan, néu c6 khoang thoi gian nao
thudéc mot trong cac trudng hop sau day, khoang thoi gian dé va khoan
tién luong da tra trong khoang thoi gian dé sé 1an luot bi trir ra khoi tdng
sb tién luong va khoang thdi gian duoc ding lam cin c tinh tién luong
binh quan (Khoan 1 DPiéu 2 Nghi dinh thi hanh Luat Tiéu chuin lao déng).

- Khoang thoi gian trong vong 03 thang ké tir ngay ngudi lao déng bat dau
thtr viéc sau khi giao két hop dong lao dong

- Khoang thoi gian ngung viéc do nguyén nhan tir phia ngudi st dung lao
dong (Piéu 46 Luat Tiéu chuan lao doéng)

- Khoang thoi gian nghi truéc va sau khi sinh con, thoi gian nghi do say
thai, thai chét luu (Piéu 74 Luat Tiéu chuén lao dong)

- Khoang thoi gian ngimng cong viéc dé diéu tri thuong tat hodc bénh tat co
lién quan dén cong viéc (Piéu 78 Luat Tiéu chuan lao dong)

- Khoang thdoi gian nghi nudi con (Piéu 19 Luat vé Binh dang gidi trong
tuyén dung va hd tro cAn bang gitta céng viéc va gia dinh)

- Khoang thoi gian dinh céng (Piém 6 Piéu 2 Luat Coéng doan va Piéu chinh
quan hé lao doéng)

- Khoang thoi gian khéng thé lam viéc hodc nghi viéc dé thuc hién nghia vu
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quan sy, quan du bi, nghia vu dan phong. Tuy nhién, khoang thoi gian nay
khong bi loai trir néu da duogc tra luong trong khoang thoi gian nay

- Khoang thoi gian ngirng lam viéc do thuong tat, bénh tat khong lién quan
dén cong viée, cac ly do khac duoc phép nging lam viéc dudi sy dong v
cua ngudi st dung lao dong

= Tién luong binh quan tbi thiéu

- Néu sb tién duoc tinh theo cach tinh tién luong binh quan nhoé hon tién
luong binh thuong ctia ngudi lao dong, sb tién luong binh thuong sé duoc
ding lam tién luwong binh quan (Khoan 2 Piéu 2 Luat Tiéu chuin lao dong).

@ Tién luong binh quan 4ap dung khi tinh cac tién boi thudng do ngimg viéc,
boi thuomng thuong tat, v.v. duoc diéu chinh theo bién déng tién luong cua
ngudi lao dong trong cung mot nganh nghé.

= Diéu chinh tién luong binh quan

- Nguoi str dung lao dong phai cip cho ngudi lao dong vin ban (bao gdm
van ban dién t0) ghi rd cac thong tin vé tién luong nhu hang muc, cach
tinh va cach tra luong. Tuy nhién, trong truong hop thay déi vi nhing ly
do duogc quy dinh tai Diéu 8.2 Nghi dinh thi hanh Luat Tiéu chudn lao
dong, chang han nhu thay dbi theo ndi quy lao dong, thoa udc tap thé, néu
nguodi lao déng co6 yéu cau, nguoi st dung lao dong van phai cip cho
ngudi lao déng d6 (Khoan 2 Piéu 17 Luat Tiéu chuin lao dong).

- Tuy nhién, khi diéu chinh tién luong binh quan sau ky thtr 2, tiéu chuan
tinh toan dua trén sb tién binh quan cua thang phat sinh Iy do dan dén su
bién dong cta ky truée (Quy dinh Khoan 1 Piéu 5 Nghi dinh thi hanh Luat
Tiéu chuan lao dong).

s Truong hop doanh nghiép hodc noi lam viéc bi déng ctra

- Trong truomg hop diéu chinh tién luong binh quan, khi doanh nghiép hoac
noi lam viéc ctia nguoi lao dong bi déong ctra, doanh nghiép hodc noi lam
viéc c6 cung loai hinh va quy mé véi doanh nghiép hodc noi lam viéc dé
vao thoi diém nguoi lao dong bi thuong tit hodc bénh tat lién quan dén
céng viée, sé& duoc dung lam tiéu chudn (Khoan 2 Piéu 5 Nghi dinh thi
hanh Luat Tiéu chuln lao dong).
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« Truong hop khong cé ngudi lao dong cung nganh nghé

- Can ctr vao ndi dung trén, trong truomg hop diéu chinh tién luong binh
quan, khi khong cé ngudi lao dong cung nganh nghé véi nganh nghé cua
ngudi lao déng dugc tinh, ngudi lao dong cé6 nganh nghé tuong tu véi
nganh nghé dé sé duogc dung lam tiéu chuidn (Khoan 3 DPiéu 5 Nghi dinh thi

hanh Luat Tiéu chuin lao dong).

a Cach tinh tro cip théi viéc phai tra déi voi ngudi bi thuong va bénh tat
lién quan dén cong viéc

- Pbi v6i nguoi lao déng bi bénh hodc bi thwong tat lién quan dén cong
viéc, khi tinh trg cip thoi viéc theo Diéu 8 Luat Pam bao tro cip thoi viéc
cua ngudi lao dong, tién luong binh quan dugc 4p dung sé duoc tinh bing
tién luong binh quan duoc diéu chinh theo tiéu chuan bén trén (Khoan 4
biéu 5 Nghi dinh thi hanh Luat Tiéu chuén lao dong).
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